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NCCSIF CLAIMS COMMITTEE  

SPECIAL MEETING 

AGENDA 

 
 

Date/Time: Thursday, June 18, 2015 

1:30 p.m. 
 

Location: Rocklin Event Center – Garden Room 

2650 Sunset Blvd. 

Rocklin, CA 95677 
 

 

MISSION STATEMENT 
 

The Northern California Cities Self Insurance Fund, or NCCSIF, is an association of municipalities joined 

to protect member resources by stabilizing risk costs in a reliable, economical and beneficial manner while 

providing members with broad coverage and quality services in risk management and claims management. 

 A. Call to Order   
     

 B. Public Comments   
     

 C. Approval of Agenda as Posted A 1 
     

Pg 2.  D.  Coverage Denial Appeal:   Nelson v. City of Red Bluff 

The Committee will hear and make a decision regarding the appeal of a 

coverage denial.   

A 1 

     

Pg.  E. CLOSED SESSION TO DISCUSS PENDING CLAIMS 
(Per Governmental Code Section 54956.95) 

*REQUESTING AUTHORITY 

A 2 

     

  Liability 

1. Arp v. City of Rocklin* 

  

     

 F.  Report From Closed Session 

The Committee will announce any reportable action taken in closed session. 

  

     

 G. ADJOURNMENT   
 

Per Government Code 54954.2, persons requesting disability related modifications or accommodations, including auxiliary aids or 

services in order to participate in the meeting, are requested to contact Raychelle Maranan at Alliant Insurance at (916) 643-2712. 

The Agenda packet will be posted on the NCCSIF website at www.nccsif.org.  Documents and material relating to an open session 

agenda item that are provided to the NCCSIF Claims Committee less than 72 hours prior to a regular meeting will be available for 

public inspection and copying at 1792 Tribute Road, Suite 450, Sacramento, CA 94111. 

Access to some buildings and offices may require routine provisions of identification to building security.  However, NCCSIF does 

not require any member of the public to register his or her name, or to provide other information, as a condition to attendance at 

any public meeting and will not inquire of building security concerning information so provided.  See Government Code section 

54953.3. 

http://www.nccsif.org/
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Agenda Item D. 

 

 

COVERAGE DENIAL APPEAL 

NELSON v. CITY OF RED BLUFF 

 
ACTION ITEM 

 

 
ISSUE:  The City of Red Bluff is appealing the denial of coverage for a claim and subsequent lawsuit 

regarding alleged odors from their sewer collection system. Legal counsel reviewed the original claim 

and subsequent lawsuit and issued two coverage opinion letters, relying on the pollution exclusion to 

deny coverage.      

 

 

RECOMMENDATION: Review legal counsel’s coverage position and Red Bluff’s response to 

render a coverage determination for the subject claim.     

 

 

FISCAL IMPACT:  TBD.  At this time it is uncertain whether or not the claim will exceed the 

$50,000 Banking Layer.  Red Bluff is allowed to use their Banking Layer funds for defense costs 

associated with this claim, per the MOC, since the denial is based on an exclusion.       

 

 

BACKGROUND: None  

 

 

ATTACHMENT(S):   
 

1. Nelson v. Red Bluff Claim Denial, 12/31/14 

2. Nelson v. Red Bluff Summons and Complaint, without attachments 

3. Nelson v. Red Bluff Lawsuit Denial, 5/18/15 

4. Coverage Appeal Letter from Richard Crabtree, 6/3/15 

  



























































 
 

June 3, 2015 

 

Northern California Cities Self Insurance Fund 

(NCCSIF) 

Claims Committee 

 

 

RE: Nelson v. City of Red Bluff, et. al. 

 Tehama County Superior Court Case No. 70663 

 York File No. NCGA07814A2 

 

Dear Members of the Claims Committee: 

 

 On or about April 30, 2015 the City of Red Bluff was served with a lawsuit filed by 

Plaintiff Kathy Nelson.  The Complaint alleges damage to real property caused by leaks of 

“odorous effluent.”  The City promptly tendered the Complaint to NCCSIF for defense and 

indemnity.  The City later received correspondence from attorney Byrne Conley, dated May 18, 

2015, stating that “there appears to be no coverage, for defense and indemnity.”   

 

 Under the operative NCCSIF “Liability Underlying Memorandum of Coverage” and the 

“Memorandum of Coverage of the California Joint Powers Risk Management Authority 

(CJPRMA);” the City believes that there is potential coverage for the allegations contained in the 

Complaint.  Accordingly, the City requests that the Claims Committee determine that potential 

coverage exists and provide the City with a defense to the lawsuit. 

 

Potential Coverage Exists For The Inverse Condemnation Claim 

 

 The Complaint contains a cause of action alleging inverse condemnation.
1
  (Complaint ¶¶ 

59-67)  Mr. Conley’s letter of May 18, 2015 states: “The inverse condemnation action would be 

excluded by operation of CJPRMA Exclusion 22, even as narrowed by the NCCSIF Underlying 

Memorandum of Coverage.”  For the reasons explained below, the City believes that potential 

coverage exists under the plain language of the operative coverage provisions and the allegations 

in the Complaint. 

 

 CJPRMA Exclusion 22 excludes from coverage “Claims arising out of or in connection 

with land use regulation, land use planning, the principles of eminent domain, condemnation 

                                                           
1
 This analysis focuses on the inverse condemnation cause of action because the potential for coverage clearly exists.  

The potential for coverage based on any individual cause of action triggers a duty to defend the entire Complaint.   
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proceedings or inverse condemnation by whatever name called, and whether or not liability 

accrues directly against any covered party by virtue of any agreement entered into by or on 

behalf of any covered party.”  (CJPRMA Memorandum Section VI(22)) 

 

 The NCCSIF Memorandum of Coverage, however, significantly narrows Exclusion 22: 

“Exclusion No. 22 of the CJPRMA Memorandum of Coverage does not apply under this 

Memorandum to inverse condemnation liability arising from accidentally caused physical injury 

to or destruction of tangible property, including all resulting loss of use of such property, for 

which the covered party may be legally responsible.”  (NCCSIF Memorandum of Coverage ¶ 

3(B), emphasis added.)  Thus, coverage is provided for inverse condemnation claims alleging 

“accidentally caused physical injury to or destruction of tangible property, including all resulting 

loss of use of such property . .” 

 

 Applying this coverage language to the allegations of the Complaint yields, at a 

minimum, a legitimate potential for coverage.  The Complaint clearly alleges physical injury to 

Plaintiff’s property: 

 

“The subject sewer system leaks odorous effluent in and around Walbridge Street and 

causes substantial interference with the use and enjoyment of Plaintiff’s property and the 

burden on plaintiff’s property is sufficiently direct, substantial and peculiar that it must be 

compensated. [Citations] Plaintiff’s property has been physically invaded and continues 

to be invaded by gaseous effluent from the City’s sewer system.”  (Complaint ¶ 63, 

emphasis added)   

 

 The operative Memorandum of Coverage provides coverage for physical injury to 

property (including loss of use).  This should be the beginning and end of the coverage analysis.  

The potential for coverage triggers a duty to defend the lawsuit.  The duty to defend is broader 

than the duty to indemnify.  The duty to defend is triggered by a mere potential for coverage 

under the terms of the relevant coverage memoranda and the allegations in the Complaint, 

consistent with the reasonable expectations of NCCSIF’s members.   

 

 “Injury to property” is not separately defined in the relevant coverage documents.  

However, the synonymous term “property damage” is defined as follows: 

 

“Property damage means: 

 

 (a) physical injury to tangible property, including all resulting loss of use of 

that property; or 

 

 (b) loss of use of tangible property that is not physically injured or destroyed.”  

(CJPRMA Memorandum Section II(23), emphasis added) 

 

 Thus, property damage can occur through either physical injury or loss of use.  Here we 

have both.  As noted above, the Complaint clearly alleges physical injury to Plaintiff’s property.  

The Complaint also alleges loss of use of Plaintiff’s property:  
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 “the loss and enjoyment of life or property,” 

 including “having to stay indoors with the windows shut,”  

 Plaintiffs “could not enjoy spending time outdoors in their backyard” 

 odors “stayed for up to three or four days at a time,”  

 “the odors are foul, offensive to the senses, and cause physical discomfort including 

gagging and nausea.”  (Complaint ¶ 21, 22, 23, 24, 44, 50, 63) 

 

 Accordingly, there is at least potential coverage based on either the allegations of 

physical injury to property or the alleged loss of use (or both).  This potential for coverage 

automatically triggers a duty to defend the entire Complaint, including claims for which there 

may be no coverage.   

 

* * * * * 

 

 For the reasons expressed above, the City of Red Bluff requests that the Claims 

Committee find that there is potential coverage based on the allegations of the Complaint 

sufficient to trigger a duty to defend.   

 

Sincerely, 

 

 

 

 

Richard Crabtree 

City Manager/Attorney 
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Agenda Item E. 

 

 

 

CLOSED SESSION TO DISCUSS PENDING CLAIMS 
(Per Governmental Code Section 54956.95) 

*REQUESTING AUTHORITY 

 

 

Liability 

1. Arp v. City of Rocklin* 




